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Program of Meeting 

The Committee on Domestic Relations Court, of which Mr. James H. 
Callahan is Chairman, will present a short report on the new Court House 
for Brooklyn. 

The Committee on the City Court, of which Mr. Irving Moldauer is 
Chairman, will present a report recommending that the Court in Kings 
County be increased from the present five justices to ten. 

Mr. Frank A. Barrera will discuss the plan for rezoning the City of 
New York, which plan is now under consideration by the City Planning 
Commission. 

Refreshments will be served after the meeting. 
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The President’s Page 


At our last meeting, we were favored by a forthright talk from 
Raymond Caverly of the firm of Caverly, Dimond, Dwyer & Lawler, 
general counsel for the America Fore Insurance Group of casualty com- 
panies. These companies have publicly announced their willingness to 
join in submitting to arbitration all claims and suits which claimants or 
plaintiffs desire to submit under the rules and procedure of the American 
Arbitration Association, with the companies assuming the expense. 


Mr. Caverly pointed out that the insurance companies are anxious 
to dispose of pending cases in substantial volume. It no longer pays a 
defendant to jockey for delay or insist on a jury trial. Inflation has 
been adding to the cost of cases while they pile up on the calendar await- 
ing disposition. The early settlement of a case has always been desirable 
for aclaimant. Here is an insurance company lawyer who readily admits 
that it is likewise desirable for the defendant, or his insurer. Certainly, 


the interests of the public and the courts will also be promoted by prompt 
settlements. 


The question is how to achieve these settlements in the face of the 
staggering volume of tort litigation which confronts the courts. Mr. 
Caverly has reluctantly turned to arbitration because he feels that con- 
ditions are going to grow worse rather than better. He does not blame 
the courts; they are helpless to cope with the increased business which 
has flooded in on them since the Motor Vehicle Safety-Responsibility Act 
became effective in January, 1942. In round figures, there are two and 
a half million more cars carrying insurance in New York State today 
than there were ten years ago. This increased exposure to suit accounts 
for the increase in tort litigation. The bar and the courts must recog- 
nize that present procedures are too cumbersome to handle the increasing 
volume of tort cases. The remedy of expanding judicial personnel and 
court facilities is too inadequate and uncertain. The danger that the 
courts will be superseded by more informal methods of mediation is a 


real one. Arbitration is the least attractive of these methods from the 
standpoint of the bar. 


Your president believes that the most effective way to meet this 
challenge is by perfecting a pre-trial procedure which will work promptly 


and satisfactorily for both sides (see President’s Page, November, 1952 
Barrister). 
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If the insurance companies are willing to arbitrate, there is no 
reason why they should not sincerely engage in pre-trial conferences to 
dispose of cases in substantial volume. The attorneys representing plain- 
tiffs in tort litigation and the judges responsible for clearing the calendars 
should meet the gesture of the insurance companies by inviting them to 
schedule their cases for pre-trial discussions and offering them some 
assurance that the negotiations will be realistic and bona fide. An all out 
campaign should be put on. If necessary, a majority of the trial parts 
should be suspended for a couple of months to make judges available for 


pre-trial work. A lawyer with authority, not a clerk, should attend each 
conference. 


Our judges can do a better job than casual arbitrators picked from 
a panel, but they must recognize that the speedy wholesale disposition of 
tort cases is the most serious problem confronting the courts and they 
must be willing to devote whatever percentage of the total court facilities 


may be necessary in order to achieve substantial results through pre-trial 
procedure. 


The pre-trial conference as a method of mediation need not neces- 
sarily be limited to courts. It has been suggested that the services of 


leading members of the bar should be enlisted to mediate negligence cases 
on consent of both parties. Naturally, the mediator should be a lawyer 
of stature in whom both sides would have confidence. For purposes of 
illustration, a panel of mediators composed of past presidents of the 


Bar Association would provide a quality of talent comparable to the 
judges in our courts. 


Your president would be willing to assemble such a panel, if the 
attorneys for tort litigants encourage him to believe that their services 
would be utilized. A mediator selected from such a panel should be 
reasonably compensated for his services. A scale of fees, graduated to the 
amount involved, could be set up with a nominal minimum fee in the 
event the mediation is unsuccessful. No doubt there are plenty of top 
flight lawyers available to make a real dent in existing calendars if the 


attorneys handling the cases will join in a constructive effort to dispose 
of them. 


The views and comments of the negligence bar are respectfully 
invited. 
Joun P. McGrata 
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Postscripts to the Meeting 


Louis M. Brass, Chairman of the Committee on Municipal Court, 
brought in a report advocating the increase in the number of judges in that 
court by eight. There was a great diversity of opinion as to the number of 
judges necessary and the feasibility of increasing the City’s expenses at 
this time. After much discussion the report was tabled. 


* * 


Platt K. Wiggins, Chairman of the Committee on Federal Legislation, 
revealed that not only his committee but also the various bar associations 
are split down the middle on the question of the advisability of advocating 
a constitutional amendment pertaining to treaty-making procedures. The 
subject was fascinating. The members were promised a full evening for 
debate on the subject. In order that all our members be apprised of what 
is involved, the report of the committee is reprinted elsewhere in this 
Barrister. 


* * * 


The frank and good natured talk by Mr. Raymond Caverly explaining 
why the American Fore Insurance Group of Casualty Companies adver- 
tised their willingness to arbitrate their cases created much good will 
toward Mr. Caverly, if not toward his arbitration offer. It was really 
thrilling to discover that an insurance company executive can be so human. 


Senator Friedman asked a very pertinent question. If the companies 
and the City bemoan the congested calendars, why demand juries in 
all cases? 

i ae 


Louis Fortgang, Chairman of the Committee on Taxation, brought 
in a report of his committee favoring the Keogh-Reed Bills intended to 
encourage the establishment of voluntary pension plans by individuals. 
The report was adopted and all members are urged to write to their 
Congressmen urging passage of the Bills, H. R. 8390 and H. R. 8391. 


Henry Halpern, a member of the Committee, presented the report. 
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Views from Interviews 


5. WALTER BRUCHHAUSEN 
(President—1947 to 1949) 


—by LOUIS E. SCHWARTZ 


At one point in my interview with Walter Bruchhausen I thought that 
now I would get the answer to that eternal question which faces every 
young lawyer—Which is better, to join a-small or a large law firm? He 
had been connected with the office of Bruce R. Duncan, in Brooklyn for 
thirty years prior to 1942. Since then he has been associated with 
Cadwalader, Wickersham & Taft. The question is still unanswered. It 
seems that there are many advantages to be gained in each type of office 
and neither one is better than the other and it is nice to experience each. 


There was no doubt, however, as to which place is more friendly, 
neighborly and closer to his heart. Brooklyn has it all over Manhattan. 
He gets over to Borough Hall as often as he can and he misses it when he 
can’t be there. It is unbelieveable, he says, what a tremendous difference 
a few subway stops make. Since the time he started to practice in Man- 
hattan, his attendance at our meetings have been just as regular, if not 
more so, than before. 


He is especially interested in his work on the Judicial Council, to 
which he was appointed by the Governor in 1950. Lawyers should know 
more about the Council, and give the Council the benefit of their own 
experience. Every lawyer, at one time or another, comes across some 
law or procedure which he feels is outmoded, unjust, or in need of change. 
A letter or memorandum to a member of the Judicial Council or to the 
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Council itself at 270 Broadway, may be the means of translating a “gripe” 
into a constructive act which may benefit the profession and the entire com- 
munity. The Council has the facilities to conduct the proper research. 
Important members of the legislature are among its members. Their 
prestige is high and their performance, as indicated by the relationship be- 
tween recommendations and enactments, is correspondingly high. 


He wants to assure our member that any suggestion they have will 
receive thoughtful consideration by the Council. 


One of the matters the Council is now studying is the problem of 
calendar congestion. His own opinion is that no matter how much pro- 
cedure may be stream-lined, and irrespective of what systems are used, 
the Court will never catch up with the ever increasing volume of cases 
without more judges. 


He does not believe arbitration is a good substitute for a trial. We 
get much closer to justice by use of our tried procedure in a trial than by 
the waiving of all rules of evidence in an arbitration. 


OUR CHIEF EDITOR 


On January 14, 1953 the New York Times carried this headline: 


“ATTORNEY, 50, TRAVELS 1,000 MILES BY TRAIN 
FORTNIGHTLY TO TEACH LAW”. 


Then follows the story of Louis E. Schwartz’s commutation trips to 
Duke University in North Carolina to give a course in Case Studies. 


Mr. Schwartz uses the “Electroni-Court” method which he developed 
in which the questions asked in actual trials are recorded on a phono- 
graph record and upon objection by opposing counsel the record is 


stopped, whereupon each student becomes the judge as to the admissibility 
of the evidence. 


Mr. Schwartz has demonstrated the method in lectures he has given 
at the Association. 


While his next course at Duke begins in the fall, we are fortunate 
in being assured that our editor will still be able to find time to continue his 
work on the Barrister. 


K. FrepericK Gross 





Advance Sheet Quiz —by K. FREDERICK GROSS 


1. Where U. S. Army destroyed oil terminal to prevent it falling to 
Japanese Army, may owner be compensated under Fifth Amendment? 
. > ve ( ) No 


2. May mortgagee redeem from tax sale, where statute of limitations 
has barred action on the mortgage? ( ) Yes ( ) No 


3. Is action by stockholder against corporation and directors to com- 
pel declaration of a dividend, a derivative action under Sec. 61-b of the 
General Corporation Law so as to require a bond of plaintiff? 

( +) Yes ( ) No 


4. Is use of a mechanical recording device permissible to take testi- 
mony on examination before trial? ( ) Yes ( ) No 


5. May a first cousin, testator’s only distributee, contest validity of 
bequests to charities exceeding one-half of estate, under Sec. 17 of 
Decedent Estate Law? (+) Yes ( ) No 


6. Will indictment for illegal possession of revolver be dismissed 
where revolver was found under seat of defendant’s car after a 40 minute 
interrogation of defendant by police, the car being unlocked while at 
police station? . * oe ( ) No 


7. Is witness guilty of contempt of Congress for refusing to testify 
before battery of television and newsreel cameras? 
( ) Yes ( ) No 


8. Where a pipe solvent exploded, is verdict of $250,000 awarded 
to 36 year old plumber for severe facial injuries and permanent loss of 
earning capacity excessive ? ( ) Yes ( ) No 


9. Is it proper to award wife support and counsel fee in husband’s 
separation action where wife pleaded a Florida divorce obtained by her 
as a defense? ( ) Yes ( ) No 


10. Is construction, in New York Court, of a will probated in New 
York of a Massachusetts resident, the will having been executed in that 
state, governed by Massachusetts law? . > a ( ) No 


(Answers at page 117) 
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Opinion is closely divided in the 
various Bar Associations as to the 
need for a constitutional amend- 
ment respecting treaty-making 

ocedures. To help our mem- 
ers decide, we print the illumi- 
nating report a Committee 
on Federal Legislation. 


The Treaty-Making Power—lIs a 
Constitutional Amendment Necessary? 


—by PLATT K. WIGGINS 


Frank E. Holman, a Past President of the American Bar Association, 
sent a letter to Hon. John P. McGrath, our President, on August 5th, 1952, 
and this letter was referred to the Committee on Federal Legislation. Mr. 
Holman and the American Bar Association urge a constitutional amend- 
ment to protect American rights from what they term as “Treaty Law”. 
Mr. Holman, in his letter, states: “If the integrity and independence of 
the United States and American rights are to be preserved, we must be 
masters in our own house, and by a constitutional amendment not only 
protect American integrity and internal rights, but serve notice on those 
internationalists who are trying to reform and remake the world that 
Americans do not choose to have their own laws and form of government 
changed and altered by the device of treaty law making.” Mr. Holman 
concludes his letter—“If your bar association has not yet taken any 
action approving the proposal for a constitutional amendment to pre- 
vent treaty law from endangering American rights, I hope you will feel 
it in order to present the matter to your association at the earliest pos- 
sible opportunity.” 


The Committee on Federal Legislation prepared and filed a report 
some time ago. This report, in part, stated: 

“The President of the Association has referred to this Com- 
mittee on Federal Legislation a letter from Frank E. Holman, Esq. 
of Seattle, Washington, on the matter of the proposed constitu- 
tional amendment affecting treaties and executive agreements. 

Since that time public hearing on the subject has been held 
by the New York County Lawyers Association. At the conclusion 
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of that meeting, the President of that association announced that 
the points raised at the hearing by experts on the subject appeared 
to him to be of such vital importance that he proposed, subject to 
the approval of the Board of Directors of the Association, to seek 
a membership vote on the question of what stand the Association 
should take relative to proposals to amend the Constitution of the 
United States with regard to treaty powers. 


The American Bar Association is on record in favor of an 
amendment, while the Association of the Bar of the City of 
New York has adopted a resolution opposed. 


Both the American Bar Association and the Association of the 
Bar of the City of New have released booklets on the subject. 

The pamphlet released by the former is entitled ‘Dangers of 
“Treaty Law”, a Constitutional Amendment the Only Answer’ by 
Frank E. Holman, Esq., Past President, and the latter association’s 
report is entitled ‘Report on Joint Resolution Proposing an Amend- 
ment to the Constitution of the United States Relative to the 
Making of Treaties and Executive Agreements’. (Senate Joint 
Resolution 130).” 


The questions to be answered (eliminating the matter of exact word- 


ing or language to be used), appear to be: 


1. Should the Brooklyn Bar Association support and advocate the 
adoption of an appropriate amendment to the United States Constitution 
which would prohibit the making of treaties or executive agreements with 
foreign nations which conflict with the provisions of our Constitution? 


and 


2. Should we favor that such an amendment provide that neither 
treaties nor executive agreements shall become law of the land until they 
have been implemented by appropriate legislation, and that no such legis- 
lation shall be valid if it is contrary to or exceeds the powers presently 
delegated to Congress by the Constitution ? 


The argument as advanced by Mr. Holman is that Treaties and 
Executive Agreements may engander American rights, state and in- 
dividual, and that the Constitution should be amended. 


The provisions of the Constitution are found in Article 6, which pro- 
vides in part: “All treaties shall be the supreme law of the land, any- 
thing in the Constitution or the laws of any state to the contrary not- 
withstanding.” 
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Mr. Holman claims that our right to self-government is threatened by 
the program of Treaty Law contemplated by the so-called “International 
Bill of Rights” program of the United Nations. 


Mr. Holman, in his booklet, “Dangers of Treaty Law”, states: 
“When actually read and analyzed, all of these allegedly noble United 
Nations proposals in the field of so-called human rights follow the same 
pattern in that they are predicated on the astounding and un-American 
theory that although our basic rights cannot be changed by acts of our 
own Congress * * * yet they can be impaired, policed and even destroyed 
by international action, and our social and economic policies defined and 
fixed by international declarations and treaties.” 


Mr. Holman contends that we are approaching a development in law 
in which treaty law passed by international agreements ratified as treaties 
by the Senate will become the established law of the United States sup- 
planting former legislative processes. 


He claims that freedom of speech and freedom of the press are 
menaced. The first provision of the Bill of Rights provides—“Congress 
shall make no law abridging freedom of speech or the press” Article 2 
of the United Nations covenant on human rights provides that in case of 
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an emergency, the State may, by official proclamation, suspend freedom of 
speech and of the press. He concludes that our Government could be 
completely socialized by treaties ratified by the Senate without Congress 
as a whole having anything to say about the matter or the people allowed 
to speak or write against such action. 


The contention is made that the United Nations declaration on human 
rights may replace our “Bill of Rights”. United Nations declarations 
provide, among other things, that everyone has a right to social security; 
that everyone has a right to just and favorable conditions of work and 
protection against unemployment, and to just and favorable pay; that 
everyone has the right to rest and leisure, housing, medical care and all 
necessary social service and security in the event of unemployment, sick- 
ness, disability, widowhood and old age, all without any obligation to work 
for any of it. Everyone has the right to equal access to public office (we 
might have a president who was born in a foreign land under such condi- 
tions). Everyone has the right to travel from country to country 
(which knocks out any immigration laws). 


The claim is advanced that something like this, in a treaty form, 
ratified only by the United States Senate, and you will have a few pages 
of treaty law transferring the Government of the United States from a 
democracy to a socialistic state. 


It is submitted as an argument that under the loose language of the 
United Nations’ charter the economic and social council can propose 
practically any kind of convention on any subject, social or economic. 
This council is made up of eighteen members, elected by the Assembly 
for three year terms. Through proposed treaties this extraordinary group, 
all foreigners except one from the United States, can initiate laws for 
the people of this country. 


In all countries, except the United States, each country may decide 
when and to what extent it is ready to put a treaty in force by passage 
of national legislation. 


On the other hand, the Association of the Bar of the City of New 
York, in its Report, contends that all of these suggestions of constitutional 
amendment clearly reflect a distrust of the treaty power and the executive 
power in the foreign field. They contend that the broad issue raised is 
whether it is desirous to amend the Constitution now by either shrinking 
or codifying the treaty power and the executive power for the sake of 
guarding against the future realization of present fears in circumstances 
yet unknown as compared with standing on the grants of power which 
the Constitution now provides. In conclusion, they set forth these various 
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fears and attempt to dispel the apprehensions which such fears produce, 
stating as follows: 


“(1) The fear that our freedoms will be abridged by use of 
the treaty power or executive power in dealings with foreign 
countries. The main problem here seems to be whether there is any 
reasonable cause to believe that the Constitution as it stands permits 
any such abridgment. Believing as we do that there is not, an 
amendment merely declaring that the law is what it is would not 
seem objectionable on that ground. The problem of codification 
would remain. All things considered, and bearing in mind that 
declaratory statements of law often have an illusory simplicity and 
turn out to defeat their objectives, we believe that such an amend- 
ment would be undesirable. 

(2) The fear that some power which our Government now 
has will be harmfully delegated abroad by use of the treaty power. 
We know we have made delegations in the past which have not been 
harmful but helpful, and we can be sure that we shall want to be 
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free to do so again—and very likely to some greater degree than 
before. At the other extreme is joining a world or regional gov- 
ernment, which apparently all agree would require a constitutional 
amendment. So the answer is going to be sometimes Yes and 
sometimes No, depending on the particular delegation proposed. 
We cannot imagine any assemblage of words in a constitutional 
amendment that would provide all the answers in advance. We are 
content to entrust these practical decisions to the practical judg- 
ments of the President and two-thirds of the Senate, subject only 
to the restraints of the ballot box which elects and defeats them. 

(3) The fear that by use of the treaty power the President 
and Senate will change or abridge federal and state laws in a way 
that the Senate and House would not approve. This concern is 
adequately met now, since Congress can legislate against undesired 
effects of a treaty of which it disapproves, and can nullify all 
agreements whose operation depends on funds by declining to make 
appropriations. Further, no treaty need be self-executing if not 
desired to be. No constitutional amendment is needed to afford 
protection in this field. 


(4) The fear that the President by use of the executive power 
will make executive agreements with foreign countries which the 
Senate would not approve if submitted to it as treaties,—including 
the fears that executive agreements will make harmful degelations 
abroad (2) and change or abridge domestice law (3). In apprais- 
ing these problems, we must recognize that broadly speaking an 
executive agreement can accomplish much that a treaty can, but 
that on the other hand an executive agreement cannot nullify fed- 
eral law, and Congress can override executive agreements by 
legislation as it can treaties, and can frustrate most executive agree- 
ments because they require either implementing legislation or ap- 
propriations. If there is a real danger of leaving the President too 
much power, there is also a real danger of taking too much away. 
In the field of delegation, the common command of allied forces 
is an essential tool in war, in occupation, and in keeping the peace. 
The executive agreement is an indispensable aid in our race to keep 
the atomic forces of destruction from overwhelming civilization 
and in the military alliances formed to keep the Communists within 
bounds. The change in this field proposed by S. J. Res. 130 
appears to us to do more harm than good. 

Thus it seems to us all that there are adequate answers to the 
first three of these fears without amending the Constitution. In 
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dealing with the fear of executive agreements, the problem of 
changing or delimiting the relative positions of the executive and 
the legislature is one of degree and judgment ; most of our members 
believe it unwise to incorporate into the Constitution a provision 
specifically dealing with this subject, and we are all satisfied that 
the answer does not lie in the adoption of S. J. Res. 130. Reluc- 
tance to tinker with the constitutional machinery does not reflect 
desire to depart from the concept of a government of laws and 
not of men. Rather, in the face of possible new circumstances, the 
choice of most of us is of preferring uncodified law to codified pro- 
hibitions,—of preferring to rely not on shrinking the powers of 


our government but on the careful balance of the present broad 
powers.” 


These pamphlets have been submitted to most of the members of our 
Committee and several members have expressed their views. 


In view of the fact that the members of the Committee who have 
reported are divided on these questions, we believe it would be advisable 
as well as instructive to have one of the members of our Committee present 
the positive, and another the negative, at some future meeting of the 
membership. The importance of the questions is one which should call 


for the action of the entire membership. As a matter of fact, no other 


position can be taken as your Committee is divided on the questions 
presented. 


Respectfully submitted, 


COMMITTEE ON FEDERAL LEGISLATION, 
Pratt K. Wiccins, Chairman. 


Answers to Advance Sheet Quiz 


1. NO — 97 L. Ed. 140." 
YES— 92 A. 2nd 478. 
YES—116 N. . 2nd 671. 
YES—116 N. . 2nd 873. 
NO —116 N. 2nd 628. 
YES—117 N. 2nd 202. 
NO —107 F. 407. 
NO —107 F. 288. 

NO —117 N. . 2nd 100. 
YES—117 N. . 2nd 167. 
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Oddities and Fragments —ty Louls J. MERRELL 


A LAWYER’S DIARY, 1853. 


New York had its own Samuel Pepys a century ago in the person of 
George Templeton Strong. As a member of his father’s law firm, Strong, 
Bidwell & Strong (predecessor of to-day’s Cadwalader, Wickersham & 
Taft), he was an active and successful practitioner, but he was also 
much else besides. Music lover, bon vivant, man-about-town, he moved 
in the best circles, went everywhere, and knew everyone. His Diary 
(McMillan Company, 4 vols., 1952) was begun in the author’s fifteenth 
year and kept up faithfully day by day for forty years. It abounds in 
good writing, witty comments, interesting anecdotes, and much juicy gossip 
about the great and near great of his day. 


What was life in New York like a hundred years ago (population 
500,000) ? Here are a few entries written in the early months of 1853, 
which prove that, however much it may have changed outwardly, New 
York City is little altered underneath : 


“January 10th. The Commiercial, of all papers in the world, 
indorses table moving, certifies to its successful performance by 
‘a party of young people,’ and says it is ‘manifestly an effect of 
magnetism,’ which shows that the editor is not up in physical 
science. If there be anything in this very queer business but 
humbug and lust for the marvelous, it is neither magnetism nor 
electricity in any of their known manifestations, or acting under 
any of their known laws. Some new imponderable, some ‘vital 
dynamic force,’ it must be.” 


“March 2nd. Chief subject of talk the Aldermen, the present- 
ment of the Grand Jury, the indictment of two City Fathers, the 
proceedings in the Superior Court, the general profligacy of the 
city government, the necessity of speedy change, and the difficulty 
of making it.* No one doubts that the little black-muzzled, 


* [Editor’s Note: The Grand Jury presented to the Court of Sessions evidence 
showing that three prominent Aldermen had been guilty of gross corruption in con- 
nection with the grant of water rights and that others had received “enormous sums” 
as bribes in connection with street railway franchises, but curiously enough a ma- 
jority of the judges in the Court of Sessions were themselves Aldermen! ]} 
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obese scoundrel Sturtevant is a scoundrel, but most people are 
resigned in the conviction that Sturtevant will always reign over 
us. I trust not. It is a memorable struggle (in the Supreme 
Court) between the judiciary and the civic legislature. Fortunate 
that the question of supremacy is to be decided in a case in which 
all public sympathy is with the judges. Henry Erben, with whom 
I had the privilege of an interview today, declares that there was 
moral evidence enough before his Grand Jury and that legal evi- 
dence enough exists to found indictment against the late Mayor, 
Davies, and at least 9 out of 10 of both boards. * * *” 


“March 11th. Stocks down. Wonder whether I'd better 
invest some loose savings in another Erie bond at present prices, 
or wait for a farther depression? Alas, alas, alas, for all the dreams 
of former times, the dreams to which this Journal bears witness! 
Is it the doom of all men in this nineteenth century to be weighed 
down with the incumbrance of a desire to make money and save 
money, all their days? I suppose if my career is prosperous, it 
will be spent in the thoughtful, diligent accumulation of dollars, till 
I suddently wake up to the sense that the career is ended and the 
dollars dross. So are we gradually carried into the social cur- 
rents that belong to our time, whether it be the tenth century, or this 
cold-blooded, interest-calculating age of our own. * * *” 


“April 25th. * * * Every casual observation I hear about rising 
prices makes the blood tingle in my face. Very strange; I am sure 
I’m not such a slave to the enjoyments money buys as that would 
indicate. One would think I held diminished wealth to be absolute, 
infinite ruin. Yet if 1 know myself, I could be personally as com- 
fortable on $500 a year as $5000. The intensest moments of 
pleasure I’ve ever had have come from the memory of a musical 
phrase, the sight of a clear sky, or a book and sometimes a silly 
one. (And I am not a puppy, though the last sentence looks fear- 
fully like it; at least I hope I am not. I never say such things.) 
Why then should I be so sensitive to suggestions of diminished 
fortune? I believe it depends on horror of change, which seems 
to be a deep-seated element in my character.” 
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Our Association Can Help Clear 
Court Calendars 


—by LOUIS E. SCHWARTZ 


Court calendar congestion has reached the stage where it constitutes 
a public scandal and a denial of justice. The courts have bogged down 
under the avalanche of litigation. Reclassifications and pre-trials have 
not remedied the condition. Arbitration will not be used. Needed new 
judges will not be provided. What is the answer? 


Instead of seeking a remedy some people seek only to apportion the 
blame. Some blame plaintiff’s lawyers for bringing to many actions. Some 
blame defendant’s lawyers for demanding too many juries. Others blame 
the judges for working too little. All are wrong. But right or wrong 
lawyers are being blamed. And lawyers must do something to remedy 
the condition. It is a challenge to our Association which must be met with 
a constructive and effective plan of action. How can a Bar Association 


help clear court calendars? By helping to dispose of the cases on the 
calendar. ; 


How can cases be disposed of? In one of three ways. By (a) trial 
(b) arbitration (c) settlement. 


Our association cannot try cases. Its members won’t arbitrate (and 
with good reason). This leaves only one other alternative—settlement. 
We can and must create adequate machinery to bring about the settlement 
of a great number of cases now on the calendars. 


Why cannot attorneys settle their own cases without any help from 
the association? There is one element which often prevents adversaries 
from settling their differences. That element is lack of trust and confi- 
dence. If the Association will step in and take the plaintiff’s lawyer by 
one hand and the defendant’s lawyer by the other, each will give to it 
that full measure of trust and confidence which he might withhold from 
the other. No agency, not even a court, is as well equipped to take the 
part of the friendly intermediary as is our association. 


Should we embark in this venture we have a fine starting point in the 
offer by Mr. Caverly, who is willing to have all the cases of the American 
Fore Insurance Group submitted for arbitration. No doubt his company 
will be just as willing to submit them to our Committee for settlement. 
There is no reason to doubt that if we were successful, other companies 
would follow suit. The Committee, after being established, could then 
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take on the deferred calendar in our Supreme Court and possibly broaden 
its activities to include all the court calendars. 


The necessary machinery is simple. A Committee should be set up 
and provided with secretarial help. The services of lawyers representing 
plaintiffs, representing defendants and impartial lawyers should be solicited 
to cooperate and participate. 


Mr. Caverly and other defendant’s attorneys, who are interested, 
should be asked to furnish a list of their cases with the following data for 
each case: 


. Title of case, court, calendar number. 
Name and address of plaintiff’s attorney. 
. Last and prior demand and last offer made. 


. A confidential figure represented to be within 3344 per cent of the 
top possible offer. 


The Committee secretary would then communicate with each of the 
plaintiffs’ attorneys advising him that the Committee desires to help him 
reach an amicable adjustment and requesting that he advise the Committee, 
in confidence, of his demand which he would represent to be within 33% 
per cent of the lowest acceptable amount. 


The 33% per cent leeway in each case obviates the need for either 
attorney to disclose his very best figure and yet sets reasonable limits for 
negotiation. If no response is received to the committee’s inquiry it 
should be followed up. Upon receipt of this information the committee 
can then separate the cases into two categories. (1) Those cases wherein 
the offer is not less than 50 per cent of the demand, (2) those cases 
wherein the offer is less than 50 per cent of the demand. 


The cases in the first category should receive preference in attention 
and would probably all be settled. Obviously, if the Committee can induce 
one attorney to raise the offer up to 334% per cent and the other to reduce 


the demand by 33% per cent, any difference up to 50 per cent between the 
demand and offer will be obliterated. 


Where the difference between the offer and the demand is greater 
than 50 per cent, separate hearings should be arranged and an attempt 


made to induce each party’s attorney to modify the offer or demand so as 
to make a settlement possible. 


In order to insure against using these negotiations merely as a 
stepping-stone to a subsequent conference in court, the figures given the 
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Committee should be kept strictly confidential. Neither side should be 
advised of the other’s figures unless and until they are very close together. 
Let us say within 20 per cent of each other. It must be understood that 
such figures are not to be quoted and are automatically withdrawn in the 
event there is no settlement. 


It should be unnecessary to have both parties attend at the same time 
but this can be done where the committee deems it might be helpful. 


The first attempts at settlement should be conducted by a one-man 
subcommittee. In the event he finds it impossible to bring about a settle- 
ment, the matter should not end there. The subcommittee should make a 
report and submit the matter to a Committee of three. 


On this Committee of three, one of the members should be an attorney 
experienced in plaintiff’s claims, one should be a defendant’s ,representative 
and the chairman should be an attorney who is impartial as to negligence 
matters. 


This panel should study the facts carefully and express its own 
opinion as to the value of the case and use its best efforts to convince the 


Court Bonds Insurance for 
Construction Bonds Financial Institutions 


SINNOTT & DANAHY 
INSURANCE BROKERS 


“Brooklyn's Brokers for Brooklyn's Barristers” 


215 Montague Street MAin 5-6154 





parties to accept its judgment. The plaintiff may have exaggerated ideas 
or the defendant’s figure might be unreasonably low. The Committee 
could endeavor to remedy either or both such conditions. 


Records should be kept and cases which are not settled should be fol- 
lowed up so that the committee could check its own recommendations with 
actual results. In this way statistics could be accumulated which might be 
very helpful in subsequent negotiations. 


The expenses involved might be met for a trial period by a grant 
from some foundation or the entire venture could be made self-sustaining 
by charging a small percentage as a fee based upon the amount of settle- 
ment. In conjunction with these activities an educational campaign could 
be conducted for the enlightenment of not only plaintiff and defendant 
lawyers, but also the general public. Their support, encouragement and 
appreciation could thus be obtained. 


If this plan is successful it would constitute a great public service as 
well as a great service to our own members. If settlements could be 
effectuated through the Bar Association and the court’s activities con- 


fined strictly to the trial of those cases which cannot be settled, this would 
be a much healthier condition than exists at present. 


The success of this undertaking would depend entirely upon the 
earnestness with which the problem is attacked. It will not do to set up a 
Committee which acts in a prefunctory manner nor one which has no 
idea of values of personal injury actions or problems of plaintiffs’ and 
defendants’ attorneys in such actions. The Committee should set for itself 
the high goal of bringing the calendars to a point where they are no more 
than one year behind. They should not take “no” for an answer but be 
persistent and energetic in their efforts to bring about settlements. They 
should be so earnest and sincere in their estimation of the importance of 
their work that they will be able to evoke the confidence and cooperation 
of the members of the bar with whom they came into contact and con- 
vince them that the time has come when all lawyers should feel that it 
is a duty which they owe to the community to settle as many of the cases 
which are now clogging the calendars as is possible. 
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Barrister ’'s Briefs —by STANLEY KREUTZER 


NEWS AND VIEWS 


Law and order go together in our re- 
public just as surely as heaven and earth 
go together in the universe. 


The inaugural ceremonies therefore 
represent part of our juridical system as 
we observe the transfer of the presiden- 
tial power from one party and one presi- 
dent to the opposition, after twenty years 
of rule. 


Stricti juris, the inauguration is a 
recognition by the President and the 
President-Elect both, as well as their 
respective political parties, that the suc- 
cession is in accordance with and sanc- 
tioned by the law; that the title of the 
presidency is not to be questioned or con- 
tested; and that the voice of the people 
heard o’er the land on election day and 
the action of the Electoral College in 
December, are effectively guaranteed by 
the fundamental law of the land. In other 
words—the system, principle, and funda- 
mental tenets of the Constitution con- 
tinues. 


Algernon Cecil, in “A House in Bryan- 
ston Square”, said: 


“The wisdom of Solomon, as exem- 
plified in his famous judgment, illus- 
trates admirably what happens when jus- 
tice is identified with what, for lack of 
a better word, has lately been styled 
‘egality . . .. The judgment of Solo- 
mon (concerning the baby) by bringing 
in the affections of the heart, brought 
out the equity of the matter, and for all 
men who are disposed to believe that 
egality supplies the last word in political 
Science it no less points a moral than 
adorns a tale”. 


To the victorious party, the inaugura- 
tion is a happy climax of the election vic- 
tory. But to both parties, as well as to 


the American people, it represents a 
vision that becomes visible and the drama 
of the democratic process of our great 
republic. 


It is interesting, the way the spotlight 
shifted from the president who held 
office until January 20th, and immediately 
focused upon the president who took 
office. Actually, in our democracy, the 
spotlight stayed with the office of the 
president, even though personalities 
shifted. 

Walter Lippman very aptly said that: 

“It marks the acceptance of what 
throughout most of human history and 
throughout most of the world today is 
denied and rejected; the acceptance of 
the verdict of the people of who is to 
govern the nation. It is the spectacle 
that can never be taken for granted; 
always it has a moment for wonder and 
for awe.” 


It seems to me that there is some- 
thing blessed and almost sacred about 
the quiet dignity with which our Presi- 
dent and President-Elect had acted since 
election. The spirit of law, order, and 
fair dealing permeated the transfer, 
which has even mellowed the opponents 
of these men. Such sincerity, humility, 
and decency must lead to legality and 
constitutionality of the acts of the offi- 
cials of the nation. But so ingrained is 
the spirit of law and order in our nation, 
that our system will not yield to emo- 
tions, but will adhere to the law, even 
at its most critical point. 


Take the case of Secretary of Defense 
Wilson, and the other designees of Pres- 
ident Eisenhower. At the very moment 
of glory, when the pinnacle of achieve- 
ment had been reached by his inaugura- 
tion, the Secretary of Defense (and his 
associates) had no certainty of appoint- 
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ment. Because no man—no matter how 
powerful he, his company, his associ- 
ates, or his sponsors may be—no man is 
above the law. Even so important an 
appointment, as this one—desired by the 
President and his party—was required 
to pause, pending a Senate inquiry. This 
all seems natural and sound in our 
country. But we represent a most un- 
usual system, when the most powerful 
officials of our government are required 
to respectfully adhere to the law. In this 
case, of course, it meant that Mr. Wilson 
was required to sell his stock before he 
could qualify. The law which forbade 
conflict between the company which he 
had served for a lifetime and the gov- 
ernment of the United States which he 
was just joining—could neither be evaded 
or abnegated. 


The spirit of cooperation on the part 
of both political parties after election, 
shows that no party is above responsi- 
bility, no matter how bitter the campaign. 
And the recent situation affecting the 
appointees of the President, shows that 
no man and no office is above the law. 


We fight hard to win, but it is a case 
of being for our country as against any 
political party. That, I firmly believe, is 
the magic of America. It is the spirit 
of our law which is infused in all Ameri- 
cans—and enthralls us when the test 
comes. 


James Bryce (“American Common- 
wealth”) said that: 


“The Federal Constitution is to (Amer- 
icans’) eyes, an almost sacred thing, an 
Ark of the Covenant...” 


Perhaps it is because we have been 
blessed with the divine spark which has 
enabled us to be devotees of democracy, 
lovers of liberty, and careful about 
tinkering with our Constitution. 

Americans recognize that law and arbi- } 
trary power are in eternal conflict. Great- 
ness and pettiness constantly vie for 
supremacy. Yet Law and greatness 
had always been chosen by the Ameri- 
can people in preference to arbitrary | 
power and pettiness. And the magic | 
of this is that .the American people 
have done it of their “own free will | 
and accord”. 


Proud as we are of the past, we/ 
have a serious consciousness of the | 
present, Even before President Roose- 
velt expressed it, Americans have had | 
an inner belief that “we have a ren- } 
dezvous with destiny”. 


This implies a belief in a world where 
ethics, law, and order will eventually be [ 
supreme. These beliefs, by Americans, 
imply a great faith—faith in God; faith 
in our fellow man; and faith in the 
American way of life. It is the holy 
trinity of our republic. Without these, 
there is neither law nor order—because | 
without these there is no justice. With 
these, law and order prevail and justice 
triumphs, despite the aberrations which | 
disturb decent Americans. 


True justice is still the firmest pillar 
of a good government. Amd despite the } 
occasional scoffing and riding which we | 
get for presenting these sentiments, it 
is still the one great objective and hope 
of people everywhere. 
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| The Voice of Court Street 


—by ALICE ELEANOR RUBIN 


Query: Should the Municipal Court hold evening sessions to accom- 


modate litigants and their witnesses in order to insure justice to all without 
inconvenience? 


No! I am unequivocally opposed to such an incredibly fantastic pro- 
) posal. My brethren at the Bar are entitled to their family life—M. J. 


* * * 


No. But I believe that the Small Claims Part of the Municipal Court 


} should be open to those litigants who prefer the evening session. The 


amount of damages involved in this Court is so small that a litigant who 
loses a day’s wages waiting for his case to be heard has in effect been 
deprived of his day in Court. 


In holding evening Court, minor disputes could be settled, and an 
impoverished litigant not be deprived of his legal rights. However, ac- 
tions involving property rights of consequence should not be heard during 
an evening session. In such a case, the amount involved is of sufficient 
value to compensate a litigant for his loss of earnings—B. A. 


* * * 


Definitely not, for two very good reasons. An attorney is entitled 
to spend his off-time in profitable pursuits other than litigation, such as 
attending Bar Association meetings or devoting himself to a hobby. 

The other reason involves the litigant himself. If the legal right is 
valuable enough to protect, it is important enough that he take the time 
to protect it—J. P. D. 

~~ ee 4 


Yes. Although most of my fellow attorneys might object, I believe 
that the general public would benefit by such a move. Litigants and their 
witnesses are too often inconvenienced and put to excess expense as well 
as loss of time as a result of the present system. There is no question 
but that the average working man hesitates to prosecute a legal claim 
because of the delay and failure of witnesses to appear during a regular 
court session. The backlog of cases on the calendar would disappear by 
such a move. I also feel that it might work to the benefit of attorneys 
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because many more cases would be litigated that now never get to court. 
—G. D. 


* * * 


Yes. The Trial Parts should be open for the convenience of parties, 
witnesses and attorneys. Many hours are wasted by attorneys waiting 
for cases to be tried only to find that witnesses fail to appear because 
they may not take time from their regular employment. These delays 
could be avoided by holding such trials in the early evening. The saving 
in time and money to all concerned would amply compensate for the small 
additional expense involved in maintaining such sessions.—M. L. 


New Members 


The Committee on Admissions has received the following applications 
for membership: 


Active: 


RicHARD VINCENT BLAKE, c/o Title Guarantee & Trust Co., 
176 Broadway, New York 38, N. Y. 

Murray Bioom, 16 Court Street, Brooklyn 1, N. Y. 

Srpney GLassBerG, 44 Court Street, Brooklyn 1, N. Y. 

Ratpo Heyman, 66 Court Street, Brooklyn 1, N. Y. 

Martin Koepret, 66 Court Street, Brooklyn 1, N. Y. 

Ernest MAHLER, 26 Court Street, Brooklyn 1, N. Y. 

Wiiam P. Rarrerty, 150 Broadway, New York 38, N. Y. 


Junior: 


Cuares S. AveRBACH, 26 Court Street, Brooklyn 2, N. Y. 
ABRAHAM L. Berkow!7z, 359 Rockaway Avenue, Brooklyn 12, N. Y. 
NicHo.as JosEPH DE Martin1, 164 Kane Street, Brooklyn, N. Y. 
James V. Fotey, 439 62nd Street, Brooklyn 20, N. Y. 

Leon J. KesNner, 26 Court Street, Brooklyn 1, N. Y. 

GerorceE V. PapavasiLiou, 342 Madison Avenue, New York, N. Y. 
Vincent J. PassaLagua, 32 Court Street, Brooklyn 1, N. Y. 
Marcaret R. Ruccrero, 215 Montague Street, Brooklyn 1, N. Y. 
Morton Harorp Sm1zey, 305 Broadway, New York 38, N. Y. 
Haroip Ira VeNokurR, 100 Centre Street, New York, N. Y. 


Associate: 
Harry Wo tre, 65-70 Booth Street, Rego Park, N. Y. 
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